IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL T. GOURLEY : CIVIL ACTI ON
V.
HOVE DEPOT ; No. 99-5728

VEMORANDUM ORDER

This is an enploynent discrimnation action. Plaintiff
contends that he was denied a job by defendant in violation of
the Arericans Wth Disabilities Act ("ADA") and the Pennsylvania
Human Ri ghts Act ("PHRA"). Defendant has noved for summary
j udgnment .

When considering a notion for summary judgnent, the
court nust determ ne whether "the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Arnold Pontiac-GMC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Gr. 1986). Only

facts that may affect the outconme of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-novant. |[d. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the existence of each el enent on



whi ch he bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)). The non-novi ng

party may not rest on his pleadings but nust cone forward with
evi dence from which a reasonable jury could return a verdict in

his favor. Anderson, 479 U S. at 248; WIllians v. Borough of

West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

From t he evidence of record, as uncontroverted or
otherwi se taken in the |light nost favorable to plaintiff, the
pertinent facts are as foll ow

Plaintiff suffers fromhearing loss in his right ear
and partial hearing loss in his left ear. He wears a hearing
aid. He hesitates when speaking and reads |ips to understand
better what people are saying.

Plaintiff applied for a full-tinme kitchen and design
position in the Kitchen and Bath Departnent of the
Mont goneryvill e, Pennsyl vania Hone Depot store (the "Store") on
Novenber 17, 1997. He filled out an application at the Store and
passed the required math and REID educational tests. Each Hone
Depot store has a store nmanager who has hiring and firing
authority and six assistant store nanagers who handl e job
applicants for particular departnents. The Store is divided into
fifteen departnments, including the Kitchen and Bath Depart nent

(the "Departnent™).



On Novenber 19, 1997, Jeff Johnson, the Assistant Store
Manager in charge the Departnent, called plaintiff’s hone to
arrange an interview. Later that day, plaintiff called back M.
Johnson to arrange the interview. The next day, M. Johnson
interviewed plaintiff for a kitchen and bath design position in
the Departnment. M. Johnson infornmed plaintiff that he appeared
to be a strong candidate for the position and instructed himto
take the required drug test and contact himin a week to set up a
schedul e and start the job.* M. Johnson told plaintiff that he
was being hired for a kitchen and bath design position, but m ght
be asked to work occasionally in the plunbing departnent.?

Plaintiff took the drug test on Novenber 24, 1997. The
results were negative for drug use. Shortly after Thanksgi ving,
plaintiff called the Store to speak to M. Johnson and was
informed by the front desk that he was not in. The next day,
plaintiff again called the store asking for M. Johnson. This

time he was told that M. Johnson was no | onger enployed by Hone

The Honme Depot "Standard Operating Procedure" manual
provi des that defendant will only nmake an enpl oynent offer after
t he candi date passes the drug test.

2Ten to twenty persons on average were hired nonthly store-
wi de. Defendant's Hiring Reference Guide provided that an
applicant nust be interviewed by the store manager before the
applicant could be hired. At least in practice, it appears that
assi stant store nmanagers could hire for departments under their
supervision in the absence, or with the concurrence, of the
manager. There is, however, no evidence of record that the Store
manager was absent when M. Johnson offered a position to
plaintiff or that he concurred in such action.
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Depot. M. Johnson’s enploynment had been term nated by defendant
on Decenber 2, 1997.

On Decenber 7, 1997, plaintiff visited the Store and
asked soneone at the front desk to speak to the person in charge
of the Departnent. A nman then approached plaintiff who said that
he was in charge of the Departnent. Plaintiff explained that he
had been offered a position by M. Johnson. The nman wal ked i nto
an office with plaintiff. The nman commented that he "notice[d]
[plaintiff’s] hearing aid" and asked plaintiff "how well
[plaintiff] could hear.”™ Plaintiff did not respond. The man
asked plaintiff to fill out an application. Plaintiff told him
that he had already filled out an application and taken the drug
test. The man told plaintiff that he would attenpt to find
plaintiff’s application, discuss the situation with his
supervi sor and then contact plaintiff. Plaintiff did not ask of
otherw se learn the man’s name. Defendant has no record of
plaintiff's application.?

After two or three days passed without a call fromthe
Store, plaintiff'’s wife called the Store and was told that Bil
Barni sh now was in charge of the Departnent. Plaintiff twce

visited the Store, asking to speak with M. Barnish. Plaintiff

Plaintiff states that M. Johnson now |lives nore than 100
mles fromthis district and "refuses to acknow edge" plaintiff's
subpoenas. Plaintiff does not explain why he could not have
subpoenaed M. Johnson for deposition in the district where he
now resides and, if necessary, obtain an order to conpel the
deposition fromthe federal court in that district. See Fed. R
Cv. P. 45(a)(2) & (e).



was informed that M. Barnish was unavail able. On Decenber 23,
1997, plaintiff called the Store and spoke with M. Barnish. M.
Barnish told plaintiff that he did not recall previously neeting
hi m

Plaintiff clains that the person with whom he spoke on
Decenber 7, 1997 was M. Barnish.* M. Barnish is the
Adm ni strative Assistant Manager of the Store. He denies having
"interviewed" anyone in Novenber or Decenber 1997. There is no
record about whether he may have spoken with plaintiff before
Decenber 23, 1997, and for the purposes of this notion the court
wll assune that M. Barnish was the man with whom plaintiff
spoke on Decenber 7, 1997.

The Store did not hire anyone for the Departnent
bet ween Decenber 2, 1997 and March 21, 1998. The Store hired six
persons for the Departnent between March 21, 1998 and COctober 31,
1998, two in late March, two in md-April and two in early June.
Four of the six positions were full-time. A seventh hire, Walter
Hel m had been term nated on Novenber 16, 1997 froma full-tine
ki tchen and bath design position. Defendant determ ned that he

was i nproperly termnated and reinstated himon Decenber 1, 1997.

“Plaintiff does not state the basis of this belief. He
explained in his deposition that his wife called the Store, was
informed that Bill Barnish was in charge of the Departnent and
plaintiff then concluded that "I believed that was him"
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The ADA prohibits discrimnation "against a qualified
individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or discharge of enployees, enployee conpensation,
job training, and other terns, conditions, and privil eges of
enpl oynent." See 42 U.S.C. 88 12112(a). The sane standards and
anal yses are applicable to plaintiff’s ADA and parallel PHRA

claim See Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 306

(3d Gr. 1999); Kelly v. Drexel Univ., 94 F. 3d 102, 105 (3d Grr.

1996) .

Plaintiff relies on the McDonnell Dougl as burden-

shifting framework, applicable to clains for disability

di scrim nati on under the ADA and PHRA. See Law ence v. Nati onal

Westm nster Bank N.J., 98 F.3d 61, 66 (3d Cr. 1996); MNenar V.

Disney Store, Inc., 91 F.3d 610, 619 (3d Cr. 1996). Under this

framework, plaintiff nmust first establish a prina facie case of

di sability discrimnation. See McDonnell Douglas Corp. V.

Geen, 411 U S. 792, 801 (1973). The burden then shifts to
def endant which nust offer a legitimte non-discrimnatory reason

for failing to hire plaintiff. MDonnell Douglas Corp., 411 U S

at 802; Shaner v. Synthes, 204 F.3d 494, 500 (3d Cr. 2000). |If

defendant offers a legitimate non-di scrimnatory reason,
plaintiff rmust "denonstrate that the enployer’s stated reason was

not its true reason, but nerely a pretext for discrimnation."



See Brewer v. Quaker State Ol Ref. Corp., 72 F.3d 326, 330 (3d
Cr. 1995). Plaintiff nust present evidence fromwhich a fact
finder reasonably could disbelieve the enployer's articul ated
legitimate reasons, fromwhich it may reasonably be inferred that
the real reason was discrimnatory, or fromwhich one could

ot herwi se reasonably conclude that invidious discrimnation was

nmore likely than not a notivating or determ native factor in the

enpl oyer's decision. See Lawence, 98 F.3d at 66; Fuentes v.
Perskie, 32 F.3d 759, 763 (3d Cr. 1994). A plaintiff my
discredit an enployer's proffered reason by show ng "such
weaknesses, inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer's proffered legitimate reasons for
its action that a reasonable factfinder could rationally find
them “unwort hy of credence,’ and hence infer ‘that the enpl oyer
did not act for the asserted non-discrimnatory reasons.”" [d. at
765 (citations omtted).®

To establish a prima facie case of disability
discrimnation, a plaintiff nmust showthat: he is in the
protected category; he applied for and was qualified for a job

for which the enpl oyer was seeking applicants; despite his

°The characterization of the injury as a revoked offer or as
a failure to hire does not affect the analysis. See EEQC v.
Sears Roebuck & Co., 243 F.3d 846, 851-56 (4th Cr. 2001) (using
McDonnel | Dougl as franmewor k when defendant revoked job offer);
Kresge v. Circuitek, Div. of TDI, 958 F. Supp. 223, 225-26 (E. D
Pa. 1997) (sane).




qualifications, he was rejected; and, after his rejection, the
position remai ned open and the enpl oyer continued to seek

applicants. See A son v. General Elec. Aerospace, 101 F. 3d 947,

951 (3d Cir. 1996).

Def endant contends that plaintiff is not in the
protected category under the ADA and has not shown that defendant
continued to seek applicants for kitchen and bath design
positions after not hiring plaintiff.

A hearing inpaired person can be a qualified individual

under the ADA. See, e.q., Duffy v. R veland, 98 F.3d 447, 455

(9th Gr. 1996); Davis v. Frank, 711 F. Supp. 447, 453 (N. D

[11. 1989). To be so qualified, however, he nust be
significantly inpaired in hearing, that is he nust be
"significantly restricted as to the condition, manner, or
duration under which an individual can performa major life
activity as conpared to the condition, manner, or duration under
whi ch an average person in the general population can performthe
sane major life activity." See 29 CF.R 8 1630.2(j)(21)(i)-(ii)
(1999). Courts nust exam ne on a case-by-case basis whether an

i ndi vi dual has presented evidence that the extent of the

limtation is sufficiently substantial. See Al bertson’s, Inc. V.

Ki r ki ngburg, 527 U.S. 555, 566 (1999).

It is uncontroverted that plaintiff suffers from

conpl ete hearing loss in one ear and hearing |l oss which is



partially corrected in his left ear. Plaintiff reads lips to
conpensate for his hearing | oss and hesitates in speaking.?®
Plaintiff has made a showing that he is sufficiently limted in
hearing to qualify as disabled within the neaning of the ADA ’

Def endant al so contends that plaintiff has presented no
evi dence of a vacancy on Decenber 7, 1997 when he first spoke
with M. Barnish and when, as plaintiff acknow edges in his
deposition, the only alleged incident of discrimnation occurred.
Def endant of fers uncontroverted evidence that it filled four
full-time and two part-tinme kitchen and bath design positions at
the Store between March 21, 1998 and Novenber 1, 1998, and that
no person was hired into the Departnent between Decenber 2, 1997
after M. Helmwas reinstated and March 21, 1998. Plaintiff
argues that these were positions for which he shoul d have been
consi der ed.

Plaintiff need not show that there was a vacant

position on the exact date he applied. He may show t hat

®Def endant correctly notes that plaintiff subnmts no nedical
evi dence concerning hearing | oss. The absence of such evidence,
however, is not per se fatal to a plaintiff’s prinma facie case.
The need for nedical evidence depends on the extent to which the
alleged inpairment is within the conprehension of a lay jury.
See Marinelli v. Gty of Erie, Pa., 216 F.3d 354, 360-61 (3d Gr.
2000). See also Colwell v. Suffolk County Police Dept., 967 F
Supp. 1419, 1425-26 (E.D.N. Y. 1997) (ADA does not require nedical
testinmony to establish disability status), rev'd on other
grounds, 158 F.3d 635 (2d Cir. 1998).

Hearing is a mpjor life activity within the neaning of the
ADA. See 29 C.F.R App. 8 1630.2(i).
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def endant had a vacancy wthin a reasonable tine after his

application. See Smth v. Mdland Brake, Inc., 180 F.3d 1154

(10th Cr. 1999) (vacant positions include those currently vacant
or that the enpl oyer reasonably expects will becone vacant in the
"fairly imedi ate future"); EECC Conpliance Manual, p.39 (a
position is vacant for ADA reasonabl e accommobdati on purposes if
it is vacant when the covered enpl oyee requests reassi gnnment or
if the enployer knows the position will beconme vacant within a

reasonable tinme). See also McLean v. Phillips-Ransey, Inc., 624

F.2d 70, 72 (9th Gr. 1980) (Title VIl plaintiff showed vacancy
when position becane avail able one nonth after he applied); Smth

v. Continental Ins. Corp., 747 F. Supp. 275, 283 (D.N.J. 1990)

(plaintiff failed to nmake out prinma facie case where there were
no vacancies for three nonths after her application).

There is no evidence of a vacant kitchen and bath
design position in the three nonths after plaintiff’s Decenber
1997 conversations with M. Barnish. Wth the reinstatenent of
M. Hel mon Decenber 1, 1997, one cannot reasonably infer from
the record presented that there was any such vacant position
again until md-March of the follow ng year.

Plaintiff never reapplied or contacted the Store to
i nqui re about or express interest in future vacancies. See

Fields v. Hallsville Indep. Sch. Dist., 906 F.2d 1017 (5th Cr.

1990) (as period of tine between application and subsequent
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vacancy grows, need to follow up application increases for
pur pose of showi ng plaintiff should have been consi dered for

vacant position); EEOC. v. Mtal Serv. Co., 892 F.2d 341, 348 (3d

Cr. 1990) (Title VIl plaintiff nust nake every reasonable effort
to convey continuing interest in job when she did not formally

apply to establish prinma facie case); Kuchta v. Westinghouse

Elec. Corp., 1992 W 510994, *11 (WD. Pa. Feb. 11, 1992) (ADEA

plaintiff failed to establish vacancy for purpose of prima facie
case when he did not re-contact potential enployer to convey
interest in newWy vacant position).

I nsofar as plaintiff suggests that he shoul d have been
considered for positions in other departnents at the Store, he
has produced no evidence of vacant positions in other departnents

wthin a reasonable tinme after his application for which he was

qualified. See Amro v. Boeing Co., 232 F.3d 790, 797 (10th Cr.
2000) (Title VIl plaintiff cannot establish prim facie case when
he presents no evidence of specific vacant positions for which he

was qualified); Reed v. Heil Co., 206 F.3d 1055, 1062 (11th Gr.

2000) (plaintiff wth evidence of vacancies failed to establish
prima facie case when he did not denonstrate he was qualified for

t hose positions); Taylor v. Pepsi-Cola Co., 196 F.3d 1106, 1110

(10th GCr. 1999) (ADA plaintiff rmust specifically identify
vacancy for which he is qualified and show it was avail abl e when

he requested reassi gnnment).
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Moreover, there is no evidence that plaintiff applied
for or expressed any interest in positions outside the
Departnent. Plaintiff specifically expressed an interest in a
ki tchen and bath design position and applied only for that
position. \Wen plaintiff visited the Store on Decenber 7, 1997,
he asked only to speak to the head of the Departnent.

As plaintiff has not established that there were
vacancies in positions for which he had expressed interest on
Decenber 7, 1997 or in the follow ng three nonths, he also has
not discredited defendant's proffered legitimte reason that he
coul d not have been placed in a kitchen and bath design position
on Decenber 7th, the date of the alleged discrimnatory action,
or reasonably thereafter because none were then vacant.

ACCORDI NG&Y, this day of June, 2001, upon
consi deration of defendant’s Mtion for Summary Judgnent (Doc.
#12), plaintiff’s response thereto and the record herein, IT IS
HEREBY ORDERED t hat said Mdtion is GRANTED and accordingly

JUDGVENT is ENTERED i n the above action for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.
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